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illustrated. 1892 edition. Excerpt: . . . silent, notwithstanding the burden of proving due care as an aflirmative
proposition rested on the plaintifi. How did this accident happen No reason is assigned other than from
inference. Nobody testifies that the horse went into the hole. The driver is not produced to testify to his manner
of driving. For aught that appears, he may not have controlled the horse at all, or tried to do so. We do not
know what he did or whether he did anything, --or whether he saw the hole or not. There is evidence in the case
that there was the appearance of a horse having fallen in the road just before entering upon the bridge. Two
witnesses testify to this, and to finding a small strap in the road at that point, a short time afterthe accident. The
plaintiff says the horse fell upon the bridge. But whether the horse ever came in contact with the alleged defect,
thereby causing the injuries to this plaintiff, is left to conjecture. The horse may have stumbled from some
cause entirely independent of the alleged defect. The case was left, therefore, to be decided by mere inference,
without facts to determine which of the inferences, was correct. Smith v. Bank, supra. For the reasons stated,
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WALTON, VIRoIN, EMERY and HASKELL, JJ., concurred. CHARLES T. Fox, Administrator,...
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